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PRACTICE UPDATE SECTION 


The Utility of Diagnostic Language 
as Expert Witness Testimony: 
Should Syndrome Terminology 
Be Used in Battering Cases? 


Jacquelyne R. Biggers, BS 


ABSTRACT. With the acceptance of expert witness testimony on the 
battered woman syndrome in the late 1970s, courts recognized that in- 
herent in such physical violations are psychological deprivations as 
well. These detriments, which have become of great interest to the psy- 
chological community in learning about and making accurate diagnoses, 
can be used as evidence in cases where a battered woman kills her hus- 
band and claims self-defense. This article examines the utility of em- 
ploying the battered woman syndrome and assesses how diagnostic 
language can affect the admissibility of expert evidence in battering 
cases. It provides an analysis of the battered woman syndrome and other 
disorders with symptoms characteristic of the reactions battered women 
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experience. I conclude that diagnostic constructs should not be used in 
battering cases within the self-defense context because they create un- 
necessary stereotypes in which all women may not fit and often exclude 
relevant testimony that could help assist the fact finder in determining 
the ultimate issues. Rather, it is the case-specific and idiosyncratic reac- 
tions, without a diagnostic label, that will allow the factfinder to under- 


stand the perceptions the defendant had at the time she killed her mate. 
[Article copies available for a fee from The Haworth Document Delivery Ser- 
vice: 1-800-HAWORTH. E-mail address: <docdelivery@ haworthpress.com> 
Website: <http://www.HaworthPress.com> © 2005 by The Haworth Press, Inc. 
All rights reserved. ] 


KEYWORDS. Battered woman syndrome, expert witness testimony, 
diagnostic language, Federal Rules of Evidence 403 and 702, Daubert, 
Kuhmo, Joiner 


For the past few decades, the battered woman syndrome has been 
used to describe the dynamics of a battered woman’s relationship with 
her mate and the psychological effects caused by such abuse. As a re- 
sult, many courts have admitted testimony on “the cycle of violence” 
and “learned helplessness,” two main concepts which Lenore Walker 
(1979) defined as characteristic of the syndrome. A proliferation of 
more recent research, however, shows that there are a variety of other 
reactions battering can present. Despite the growth in knowledge over 
the last twenty years, psychological testimony is often excluded if it 
does not reflect the originally formulated concept, the “battered woman 
syndrome.” For example, courts have required a woman to experience 
learned helplessness when her reactions to the violent trauma, although 
severe, may not fit that description. 

According to Stedman’s Medical Dictionary, a syndrome is “the ag- 
gregate of signs and symptoms associated with any morbid process, and 
constituting together the picture of the disease” (p. 1721). Although the 
definition of a syndrome suggests that the impact of battering can be de- 
fined by a common set of symptoms, literature shows that there is no 
single profile of the effects of battering. Gordon (1996) found that the 
effects of such abuse include a variety of reactions such as amnesia, 
re-experiencing the trauma in the form of flashbacks, absence of emo- 
tional reactions, hostile or angry reactions, and depression. Since the 
definition of a syndrome stresses the concurrence of symptoms and 
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since research to date shows that the responses of battering vary among 
women, it seems that developments by the psychological community 
contradict the supposition of a “battered woman syndrome.” 

As Mostellar (1996) stated, “The term ‘syndrome,’ if it has any use- 
ful meaning, indicates a claim that physical or psychological markers 
reveal its cause, that it has significant and predictable effects on percep- 
tions or behavior, or that experts can accurately identify individuals 
who fit within its boundaries” (p. 463). In order for expert evidence to 
reflect the current state of knowledge, testimony should not be confined 
to the battered woman syndrome. This concept creates unnecessary ste- 
reotypes in which all battered women may not fit and, more impor- 
tantly, makes it difficult for the wide range of battering reactions to pass 
the rigors of admission. 

In an attempt to determine if any diagnosis could appropriately be 
used to describe and include the various reactions women can experi- 
ence as a result of being battered, an assessment of similar disorders was 
performed. These disorders, which are characterized by some of the 
psychological consequences identified by Gordon (1996), can be seen 
in Figure | and include: post-traumatic stress disorder (PTSD), acute 
stress disorder, generalized anxiety disorder, and mixed anxiety-de- 
pressive disorder. Although all of these diagnoses listed in the Diagnos- 
tic and Statistical Manual (DSM-IV) have some symptom clusters 
characteristic of battering, a thorough examination reveals that these de- 
fined disorders suffer from the same deficiencies as the battered woman 
syndrome. 

The DSM-IV, which is the official lexicon of psychiatric diagnoses, 
does not distinguish “battered woman syndrome” as a distinct category. 
In fact, battered woman syndrome is often defined as “post-traumatic 
stress disorder” (PTSD). According to the DSM-IV, “The essential fea- 
ture of Posttraumatic Stress Disorder is the development of characteris- 
tic symptoms following exposure to an extreme traumatic stressor 
involving direct personal experience of an event that involves actual or 
threatened death or serious injury, or...” (DSM-IV, p. 424). Violent 
personal assault and physical attack are included as traumatic events 
that can cause PTSD, which may be especially severe or long lasting 
when the stressor is of human design such as torture. Although an exter- 
nal traumatic event is the central etiological factor in the development 
of post-traumatic stress disorder, other criteria must be taken into con- 
sideration to make an accurate diagnosis. The following criteria of 
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PTSD, which will be presented in the context of women who are bat- 
tered, can be seen in the Diagnostic and Statistical Manual IV. 

First, the DSM-IV states that the person’s reaction must involve in- 
tense fear, helplessness, or horror. As a result of exposure to such abuse, 
persistent re-experiencing of the traumatic event occurs. In order to 
meet the first criterion for PTSD, one must relive the traumatic event in 
one or more of the following ways. Recurrent and intrusive recollec- 
tions of the event or recurrent distressing dreams during which the event 
is replayed are two examples of how the trauma may be re-experienced. 
A battered victim may also experience dissociative states that can last 
anywhere from a few seconds to days, during which she relives compo- 
nents of the event and behaves as though experiencing the event at that 
moment. Victims of such violence often experience intense psychologi- 
cal distress or physiological reactivity, which can occur when the bat- 
tered victim is exposed to triggering events that are similar to a part of 
the traumatic event(s). 

Another criterion of PTSD is persistent avoidance of stimuli associ- 
ated with the trauma and numbing of general responsiveness, which 
must include three or more of the following: avoidance of thoughts, 
feelings, or conversations about the traumatic event; avoidance of activ- 
ities, situations, or people who arouse recollections of it; diminished re- 
sponsiveness to the external world, referred to as “psychic numbing” or 
“emotional anesthesia”; and/or a sense of a foreshortened future. The 
criteria of PTSD also includes persistent symptoms of increased 
arousal, as indicated by two or more of the following: difficulty falling 
or staying asleep, irritability or outbursts of anger, difficulty concentrat- 
ing, hypervigilance, and/or exaggerated startled response by the bat- 
tered victim. The last two requirements of PTSD are that the duration of 
the disturbance must last more than one month and that the disturbance 
must cause clinically significant distress or impairment in the battered 
woman’s social, occupational, or other important areas of her function- 
ing. 
Although PTSD can explain why a battered victim may react to a sit- 
uation as dangerous because of flashbacks and other intrusive experi- 
ences, there is no basis to suggest that this disorder has exclusive or 
even greater relevance for legal issues than do other psychological reac- 
tions to battering. “Post-traumatic stress disorder is now known to be 
only one of several possible psychiatric responses to trauma, and it 
should not be allowed to trump other equally serious and disabling men- 
tal disorders that may arise” (Mezey & Robbins, 2001, p. 562). The ab- 
sence of PTSD does not indicate a lack of posttraumatic stress reactions 
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nor does it negate the reactions leading to other diagnoses such as Acute 
Stress Disorder, Generalized Anxiety Disorder, Major Depressive Dis- 
order, and Mixed Anxiety-Depressive Disorder. 

Demonstrating that these disorders are symptomatic of battering and 
that the characteristics of the disorders are sufficiently different from 
each other is important in validating the current admission of clinical di- 
agnoses in battering cases. When comparing acute stress disorder to 
post-traumatic stress disorder (PTSD), for example, acute stress disor- 
der does not appear to be appreciably distinct from PTSD except for its 
duration criterion. Acute stress disorder refers to the anxiety and behav- 
ioral disturbances that develop within the first month after exposure to 
an extreme trauma. If the symptoms and behavioral disturbances of the 
acute stress disorder persist for more than one month, and if these fea- 
tures are associated with functional impairment or significant distress to 
the sufferer, the diagnosis is changed to post-traumatic stress disorder. 

In addition to the difference in duration criteria, the specific number 
and intensity of the symptoms required in each cluster vary and there are 
additional dissociative symptoms specified in acute stress disorder. 
However, according to the Diagnostic and Statistical Manual IV, the 
symptoms of acute stress disorder, which also involve reactions of fear, 
helplessness, or horror as a result of exposure to a traumatic event, must 
include at least one symptom from each of the symptom clusters re- 
quired for PTSD. Like the criteria used to diagnose posttraumatic stress 
disorder, a trauma survivor with acute stress disorder experiences the 
triad of intrusive recollections, avoidance, and anxiety, to qualify for 
acute stress disorder. 

One criterion of acute stress disorder is that the traumatic event must 
be persistently re-experienced in at least one of the following ways: re- 
current images, thoughts, dreams, illusions, flashback episodes, a sense 
of reliving the experience, or distress on exposure to reminders of the 
traumatic event. Individuals with this disorder usually avoid stimuli 
such as thoughts, feelings, people, and places that arouse recollections 
of the trauma. Such avoidance is necessary to minimize the increased 
anxiety and arousal one experiences as a result of the battering. Diffi- 
culty sleeping, irritability, poor concentration, hypervigilance, exagger- 
ated startle response, and motor restlessness are often characteristic of 
the marked symptoms of anxiety and arousal for the criterion of acute 
stress disorder. 

Sufferers of acute stress disorder also must have at least three of the 
dissociative symptoms. These symptoms include: a sense of numbing, 
detachment, or absence of emotional responses; a reduction in aware- 
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ness of one’s surroundings; derealization; depersonalization; and dis- 
sociative amnesia. The DSM-IV stresses that gaps in memory referred 
to as “dissociative amnesia” cannot be explained by head injury, drug 
use, or other physical causes. To accurately diagnose individuals with 
acute stress disorder, the disturbance must not be the result of direct 
physiological effects of the use of a substance or a general medical con- 
dition. Finally, like PTSD, the disturbance must cause clinically signifi- 
cant distress or impairment in important areas of functioning. For 
example, battering often psychologically impairs women, preventing 
them from seeking the help necessary to avoid the abuse. 

As aresult of the homogeneity between these two disorders, scholars 
have questioned whether acute stress disorder is sufficiently different 
from PTSD. Initial prospective studies have found that acute stress dis- 
order predicts the later onset of PTSD very well. For example, Brewin, 
Andrews, Rose, and Kirk (1999) concluded that acute stress disorder 
was a strong predictor of later PTSD. They found that all symptom clus- 
ters for acute stress disorder “predicted subsequent PTSD, but not as 
well as an overall diagnosis of acute stress disorder, which correctly 
classified 83% of the group” (p. 360). Likewise, Birmes et al.’s (2003) 
study reveals that peritraumatic disassociation and acute stress symp- 
toms are powerful predictors of subsequent PTSD symptoms. An un- 
derlying assumption of these findings, however, is that acute stress 
disorder and PTSD are not the same diagnosis. 

An abundant body of research shows considerable symptomatic con- 
sistency between the two disorders. In a subsequent study, Brewin, An- 
drews, and Rose (2003) found that “the high level of overlap between 
acute stress disorder and PTSD calls into question whether, as presently 
formulated, they represent distinct diagnoses” (p. 783). Although their 
findings imply that the current definition of acute stress disorder may 
not be sufficiently different from PTSD without its duration criterion, 
the authors of this study warn that their results are not generalizable un- 
til they are replicated in groups of other trauma survivors with different 
rates of disorders. Nevertheless, their findings raise the issue of whether 
acute stress disorder is a mere predictor of later PTSD as opposed to an 
early form of PTSD. 

Still other commentators doubt the current division of posttraumatic 
symptoms into two separate disorders. For example, Marshall, Spitzer, 
and Liebowitz (1999) found that “the validity and utility of requiring 
peritraumatic dissociative symptoms as a core feature are questionable, 
as is the separation of essentially continuous psychological phenomena 
into two disorders with different criteria sets (acute stress disorder 


Downloaded by [University of Arizona] at 04:24 18 August 2012 


Practice Update Section 53 


and PTSD) based on persistence of symptoms for 30 or more days” 
(p. 1677). The current definition of acute stress disorder in the DSM IV 
isolates dissociation as a core feature of the disorder and requires an in- 
dividual to experience three or more of the symptoms therein. However, 
many traumatized individuals experience other risk factors of acute 
stress disorder and PTSD and do not display the required dissociative 
characteristics. Therefore, individuals are often omitted from a diagno- 
sis of acute stress disorder despite the fact that they will meet PTSD’s 
symptom criteria a month after the traumatic event. 

In essence, Marshall et al.’s (1999) work challenges the validity of 
viewing acute stress disorder and PTSD as distinct categories and suggests 
a need to reevaluate the current DSM-IV approach to posttraumatic syn- 
dromes. In a letter to the editor of the American Journal of Psychiatry re- 
garding Marshall et al.’s (1999) study, Koopman (2000) asserted that 
dissociative symptoms are relevant to long-term effects of traumatic 
events. She concluded by suggesting that both acute stress disorder and 
PTSD might need further definition changes to determine the reactions 
(1.e., dissociation) that may, or may not, be important to each diagnosis. 
Similarly, Butler responded to Marshall et al. (1999) by urging more 
empirical investigation to relieve the diagnostic process of the “procrus- 
tean constraints” of the DSM’s characterization of both acute stress dis- 
order and PTSD (p. 1884). 

Anxiety disorders, which encompass a group of conditions that share 
extreme or pathological anxiety as the principal disturbance of mood or 
emotional tone, are the most frequently occurring mental disorders. 
Generalized anxiety disorder (GAD) is yet another manifestation of dis- 
turbances of mood as well as of thinking, behavior, and physiological 
activity. According to the DSM-IV, the fundamental criterion of GAD 
is “excessive anxiety and worry (apprehensive expectation), occurring 
more days than not for a period of at least six months, about a number of 
activities” (p. 432). 

Individuals with GAD find it difficult to control the anxiety and 
worry, which are associated with at least three or more of the following 
symptoms: restlessness, being easily fatigued, difficulty concentrating, 
irritability, muscle tension, and disturbed sleep. The DSM IV also notes 
that the focus of the anxiety and worry is not limited to Axis I Disorders 
and that the anxiety, worry, or physical symptoms must create serious 
distress or impairment in important areas of the individual’s function- 
ing. The last criterion of GAD stresses that the distress or impairment 
cannot be a product of the direct psychological effects of a substance or a 
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general medical condition; nor can it occur exclusively during a Mood 
Disorder, a Psychotic Disorder, or a Pervasive Developmental Disorder. 

No one knows exactly what causes GAD. Some experts believe that an 
abundance of stressful, anxiety-provoking experiences, such as battering, 
often elicit some of the symptoms exhibited by patients with general anx- 
iety. Nevertheless, it is difficult to provide an accurate assessment of the 
incidence and prevalence of GAD because a large proportion of people 
with this disorder have a comorbid diagnosis. According to Gale, 
Oakley-Browne, and Mark (2003), “one nonsystematic review identified 
the U.S. National Comorbidity Survey, which found that more than 90 
percent of people diagnosed with GAD had a comorbid diagnosis, includ- 
ing dysthymia (22 percent), depression (39 to 69 percent), somatization, 
other anxiety disorders, bipolar disorder, or substance abuse” (p. 2). 

Using Gale et al.’s (2003) findings, further examination reveals that 
“major depressive disorder” and “‘dysthymic disorder” do share symptoms 
within GAD’s diagnostic sets that can be, and often are, characteristic of 
battered women. These two disorders are principally differentiated by not- 
ing that major depressive disorder is more severe and more episodic than 
dysthymic disorder which is more chronic. Without an exhaustive discus- 
sion of these two disorders, it should be noted that both of these disor- 
ders may occur at different times in the same person and that either 
disorder may present in patients who exhibit the symptoms of general 
anxiety disorders or other anxiety disorders. To further depict the diag- 
nostic overlap among disorders that include symptoms characteristic of 
the effects of battering, the DSM-IV combines the symptom sets of 
these two disorders, “major depressive disorder” and “dysthymic disor- 
der,” into yet another disorder, “mixed anxiety depressive disorder.” 
Like posttraumatic stress disorder, acute stress disorder, and general 
anxiety disorder, which share similar symptom clusters, Figure | shows 
some amount of overlap between the symptoms characterized by mixed 
anxiety-depressive disorder and the other disorders. 

Possibly more important than the definitional vagueness apparent 
when noting the comorbidity among these disorders is the fact that none 
of these disorders include all of the symptoms or characteristics listed 
on the chart. For example, although feeling as if the traumatic event 
were recurring, recurrent recollections, and recurrent dreams are char- 
acteristic of post-traumatic stress disorder and acute stress disorder, 
these symptoms are not seen as characteristic of generalized anxiety 
disorder or mixed anxiety-depressive disorder. Meanwhile, although a 
sense of foreshortened future is characteristic of post-traumatic stress 
disorder and pervasive pessimism about the future is characteristic of 
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mixed anxiety depressive disorder, these symptoms are not found in the 
DSM-IV to be characteristic of acute stress disorder or generalized anx- 
iety disorder. It appears that the diverse effects of battering cannot be 
confined to a clinical box. Therefore, diagnostic terminology, which 
creates unnecessary stereotypes in which all battered women may not fit 
and often excludes relevant testimony, should not be used in battering 
cases. 


DISCUSSION AND IMPLICATIONS 


Because expert proof is especially necessary in battering cases within 
the self-defense context, the rules regulating the admission and content 
of evidence are especially important. If diagnostic terminology is used 
as testimony to explain the effects of battering, then it is likely to be in- 
accurate or incomplete because diagnostic constructs such as the bat- 
tered woman syndrome include elements that may not occur in every 
battered woman’s case. More critically, these constructs may exclude 
psychological reactions that current literature shows can be direct re- 
sults of battering. Rather than using syndromal language, expert testi- 
mony should focus on the case-specific and idiosyncratic reactions 
unique to each battered woman’s case. Stripping away the diagnosis 
would avoid confusing or unduly influencing the jury with clinical jar- 
gon and would permit fact finders to consider the particular effects rele- 
vant to each battered woman’s experiences. 

This approach to the presentation of testimony is conducive to 
Bjerregaard and Blowers’ (1995) proposed expanded objective test for 
battering cases within the context of self-defense. According to 
Bjerregaard and Blowers (1995), this test “would allow the court to de- 
termine the reasonableness of the defendant’s actions and perceptions 
of the imminence of danger from the standpoint of a reasonable abused 
person.” Unlike the restrictive objective test which often excludes testi- 
mony in battering cases because it is not considered relevant to the 
self-defense claim and the broad subjective test which can be lenient in 
admitting testimony, this test would permit the courts to maintain objec- 
tivity while taking into consideration the various dynamics unique to a 
battered relationship. By recognizing the importance of interjecting a 
component of subjectivity into the traditional objective standard, this 
proposed test will acknowledge the different ways people respond in 
similar circumstances and will allow the jury to have access to the de- 
fendant’s specific perceptions at the time she killed her mate. 
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The objective of all rules of evidence is to permit the finder of fact to 
receive the best quality information in order to reach a fair and just ver- 
dict. More specifically, the objective is to provide the jury with a picture 
of all of the facts in the case through the admission of complete and reli- 
able evidence. Ordinarily fact finders weigh that evidence in light of 
their experience. At times the experience of lay people, however, is not 
sufficient enough to allow them to screen and understand the evidence 
adequately, especially where the conclusion may seem counterintuitive 
or inconsistent with one’s normal experiences. In such cases, expert 
witness testimony can be admitted to give the jurors a better background 
against which to evaluate the raw facts. 


Implications for the Judge 


The following suggestions are designed to promote greater clarity 
and comprehension in the jury as it tries to reach a fair and just verdict. 
Since fact finders can only consider evidence admitted by the judge, the 
heaviest responsibility for the integrity of this process falls directly on 
the bench. The Daubert-Kuhmo-Joiner line of cases establishes two new 
approaches for courts, both of which are especially important for the effec- 
tive use of psychological testimony. Possibly more important is the imposi- 
tion of a “gate-keeper” function on trial judges by Justice Blackmun in 
Daubert. 

Prior to the adoption of sections 403 and 702 of the Federal Rules of 
Evidence and their explication in Daubert, the ostensible role of judges 
in determining the admissibility of expert testimony was simply to default 
to the scientific or professional discipline from which the evidence was 
derived. If there was enough literature to permit the court to conclude the 
proffered testimony was accepted or established, the evidence came in. 
The flip side of that simplistic approach, however, was that “new” sci- 
ence should be excluded. Thus, long-standing but possibly doubtful sci- 
entific theory would be admissible while newer, developing and better 
insights would be withheld from consideration by jurors. 

Obviously a requirement of general acceptance disserved the funda- 
mental purpose of evidence, which is to assist the finder of fact to as 
good an understanding as possible of all the facts and circumstances 
surrounding the ultimate issues in each case. However, a requirement of 
general acceptance has not always been strictly applied. For instance, in 
the late nineteenth and early twentieth centuries, a few courts coura- 
geously accepted the theory of fingerprint identification when it was 
still relatively new science. More germane to this topic, a few courts in 
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the early 1980s admitted expert testimony on the unique psychological 
impacts and behavioral consequences of battering. Thus, despite the ap- 
parently contradictory rules governing admissibility, courts did allow 
“new” science into evidence when they perceived that it was adequately 
reliable. 

Over two decades ago, courts sought to conform to the requirement 
of general acceptance by utilizing diagnostic terminology in the Diag- 
nostic and Statistical Manual to legitimize their decisions. Thus, the 
use of clinical syndromes and disorders, which were identified and 
used by mental health practitioners, was an important element govern- 
ing the consideration of psychological evidence. The existence of the 
psychological nomenclature provided the comfort that the theories 
were accepted and, therefore, reliable. Syndromal language assisted 
courts in admitting new “soft” science even though the rules seemed to 
permit only testimony pertaining to the more easy to establish “hard” 
science. 

The Federal Rules of Evidence, as further employed by the Daubert- 
Kuhmo-Joiner case law finally stripped away this subterfuge and rein- 
stated that the fundamental purpose in admitting expert proof was to pres- 
ent evidence that will actually assist the fact finder in reaching its 
conclusion concerning the ultimate issues. In essence, the standard 
evoked by this line of cases emphasized that testimony should be both rel- 
evant and useful. Although some scholars argue that this objective left the 
issue of reliability unclear, Daubert rejected the prior rule in which the 
judge’s ostensible role was to default passively to the weight of existing 
science and imposed the proactive role of gatekeeper. Now judges were 
directed to do what at least some had apparently been doing all along, to 
develop a sufficient understanding of the science in general and its appli- 
cation in the particular case to determine if the evidence is reliable. 

In order to decide if proffered testimony will be both useful and reli- 
able, judges presiding over battering cases should become educated on 
the psychological effects of such abuse. The bench can utilize the abun- 
dance of literature available on battered women and the psychological 
effects of abuse. Judges should also seek guidance from independent 
psychological or psychiatric professionals as needed. 

Daubert was a traditional hard science case and its language related to 
the normal methods for determining reliability in laboratory settings, par- 
ticularly dealing with falsifiability and peer review. If that language is to 
be taken as a bright line test for admissibility, the judge’s task in serving 
as a gatekeeper for “soft” scientific would not be greatly advanced. 
Kuhmo and Joiner corrected for the apparent strictures of Daubert by rec- 
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ognizing that not every expert discipline is a laboratory science. These 
cases accorded judge’s wide discretion to fashion an acceptable method- 
ology for determining the relevancy and reliability of proposed expert 
testimony. In other words, the use of concepts like “acceptance,” “peer 
review,” and “falsifiability” were fine in appropriate cases, but were no 


longer the exclusive litmus test for the admission of evidence. 
Implications for Lawyers 


A movement away from diagnostic terminology is likely to make 
changes in the way that both prosecutors and defense attorneys ap- 
proach self-defense cases. Under the Daubert-Kuhmo-Joiner approach, 
lawyers on both sides will also be forced to understand the current state of 
psychological knowledge on battering. Specifically, it would be vital that 
they know the way in which the dynamics of battering does, or does not, 
relate to the facts of the specific case at hand. An adequate understanding 
of the literature will not only allow lawyers to facilitate their arguments 
for and against the admission of evidence, but will also aid in the presen- 
tation, impeachment, and rebuttal of both sides’ expert proof. For exam- 
ple, knowledge of battering and an understanding of the defendant’s 
specific reactions to such abuse can help defense attorneys raise the cor- 
rect defense, ask relevant questions about their client’s mental state at the 
time of the killing, and recognize and effectively use appropriate expert 
witness testimony. In other words, if the defense is to meet their burden, 
an adequate understanding by the defense attorney is necessary to explain 
to the jury the specific effects of battering from which his client is suffer- 
ing. 

For prosecutors, being cognizant of research available on battering 
and having an understanding of the impact of the effects from such 
abuse can assist in countering the defense or negotiating a plea arrange- 
ment. Since many criminal cases are settled by plea agreement without 
trial, lawyers who understand the current state of the art are well 
equipped to negotiate better agreements. This desired result will obvi- 
ously save the criminal justice system’s already stretched resources 
from unnecessary burden. Perhaps more importantly, it would save 
some battering victims from the appreciable emotional and financial 
stress of defending themselves again in court. The litigation of cases in- 
volving violence in the emotionally destructive environment of batter- 
ing cannot help but entail a stressful reliving of horrifying events. If 
lawyers adopt a more relevant, informed, and sensitive view of batter- 
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ing, they may be able to settle more cases before trial, thereby saving 
some defendants from this considerable trauma. 


Implications for Forensic Psychologists 


The standards determining the admissibility of expert witness testi- 
mony have also had an impact on the role of forensic psychologists. The 
role of the forensic psychologist to provide testimony on the effects of 
battered women in self-defense cases is essential to the jury’s under- 
standing of the woman’s reasonableness at the time of the offense. As 
Wrightsman (2001) notes, however, the role of the expert is to carefully 
explore and explain to the court how the processes at the time of the 
crime might have influenced the defendant’s perceptions and behaviors. 
Wrightsman (2001) stresses that such testimony should be expressed in 
terms of likelihood rather than finality. In other words, it is essential that 
forensic psychologists limit the scope of their testimony to a description 
of the battered woman’s experiences, the characteristics and patterns 
possibly resulted from the repeated abuse, and common myths about 
abusive relationships that often influence laypersons’ perceptions. An 
opinion in retrospect, such as the defendant’s state of mind at the time 
she killed her husband or a diagnosis that the defendant was suffering 
from a particular phenomenon such as battered woman syndrome, is 
testimony that would expropriate the role of the jury as fact finders in 
the case. 

As expert witnesses, forensic psychologists should differentiate di- 
agnostic information from judicially acceptable information. In accor- 
dance with the Federal Rules of Evidence (403, 702) approach, as 
developed in Daubert, Kuhmo, and Joiner, experts should no longer use 
diagnostic terminology. Psychological professionals do not have to rattle 
off constructs like “the cycle of violence” in order to provide the jury with 
an understanding of the actual consequences of battering relevant to a 
particular case. While judges employ a more sensitive and case-oriented 
approach in determining the admissibility of evidence, psychological 
professionals in the courtroom should go beyond rote constructs and di- 
agnostic boxes. This would allow jurors to develop a better understanding 
of how a particular defendant’s history of battering affected her when she 
resorted to violence for which she now claims self-defense. 

In order to better assess the status of battered women who report 
abuse and are charged with homicide, forensic psychologists should de- 
vise more instruments that measure the psychological effects of abuse. 
These devices can be used as tangible evidence of the reactions specific 
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to a battered woman and may further help in the deliberation of the jury. 
A review of the literature reveals few instruments available in assessing 
the nature of abuse a battered woman has endured. 

Diane Follingstad (1994) and Mary Ann Dutton (1992) are two ex- 
amples of scholars that have identified methods to help forensic psy- 
chologists assess the nature of abuse in battering cases. Follingstad 
(1994), who identified a few key procedures for forensic psychologists 
to follow in their assessment of battered women, suggests that the psy- 
chologist examine the history of the relationship and abuse in a 
non-judgmental manner. Such an examination should explore the de- 
fendant’s attempts to leave the relationship as well the defendant’s feel- 
ings toward the deceased. This information can often be verified 
through medical records and interviews with associates of the defen- 
dant. 

Dutton’s (1992) Abusive Behavior Observation checklist, which is 
an instrument encouraged as verification of the psychologist’s assess- 
ment, can also help confirm the woman’s attempts to leave her hus- 
band as well as her feelings toward him. More importantly, the Abu- 
sive Behavior Observation checklist can help the fact finders validate 
the defendant’s self-defense claim. Although it is difficult to measure 
psychological reactions caused by familial abuse, it is the develop- 
ment and revision of such instruments that can further aid the jury in 
understanding the facts in the case and assessing the reasonableness of 
the defendant’s actions at the time she killed her partner. 

Ultimately, forensic psychologists should continue to raise the visi- 
bility of battering as a severe social pathology. With that visibility, they 
can increase the political will to make a change. The original work of 
Lenore Walker in the late 1970s brought battering and its ramifications 
into the public and official consciousness. It must be vigorously contin- 
ued by the persons best equipped to do so by virtue of their professional 
knowledge and personal experience as psychological experts in the 
field. Increased visibility cannot help but assist the courts in the proper 
adjudication of battered women who kill their partner in self-defense. 
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